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To be argued by 
HARVEY C. SWEITZER 
IN THE SUPRE~IE COURT OF THE 
STATE OF UTAH 
__ .,..,..,. .......... _. ___ ..,. 
A. M. BELL. 
PlaintiffQRespondent, 
vs. 
P .ARLEY P. JONES, 
Defenda .. nt-Appellant. 
__ ..,....,. _ _. ____ ll!ii*M!IIIII 
BRIEF FOR PLAINTIFF-RESPONDENT 
---w-WW-11-J;oojt..,._W 
PRELIMINARY'STATEI(ENT 
This is an appeal by the 
defendant from a judgment entered 
,in the District Court of the 
First Judicial District of the 
State of Utah, in and for Cache 
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County, on November 25, 1939, in 
favor of the plaintiff, the trans-
feree of a promissory note who sued 
to recover the balance due thereon. 
The trial v,rae had \~1 thout a. jury 
before District Judge Lewis Jones. 
THE QUESTIONS PRESENTED 
1. Whether the indorsee of a 
promissory note worth approximately 
#700.00, which is complete and 
regular on its face, can be an 
holder in due course when he takes 
said note in good faith, without 
notice of any defect therein, be• 
fore it is overdue, and in consid-
eration of an antecedent indebt-
edness of approximately $300.00? 
-2. If said indorsee is an 
holder in due course, whether -
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defences- such as accord and satis-
faction, lack of consideration, 
public policy, and estoppel, which 
are,possibly,good as against the 
original payee, are not good as 
against him~ 
3. Whether an $850.00 note 
is supported by sufficient considera-
tion when it is shown that at one 
time that amount, or more, was owed 
by the maker to the payee and the 
maker does not establish that the 
amount was ever paid prior to the 
execution and delivery of said 
note? 
4o Whether a case of accord 
and satisfaction is made out re-
garding a promissory note in the 
amount of $850.00 when the original 
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indebtedness was $1,250.00 and a 
scale-down agreement is entered .into 
near the time of the execution 
and delivery of said note and the 
scale-down agreement rec1t€s that 
$150.00 will be accepted "in full 
satisfaction of the existing obliga-
tion of $400.00?" 
5. Whether an $850.00 Promis-
sory note is void or voidable as 
being contrary to any statute or 
public policy when same is executed 
and delivered at a time when the 
maker is indebted· to the payee in 
the sum of at least $1~250.00, and 
soon afterward a soale-down agree~ 
ment is entered into between the 
same parties, and the scale-down 
agreement contains no reference to 
the note, nor to the amount due, 
or to become due thereon, but is 
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concerned only with another $400.00 
due under the original indebtedness' 
STATEMENT OF FACTS 
The defendant entered into an 
agreement with plaintiff's father, 
A. J. Bell, whereby the defendant 
purchased certain real property 
from said A. J. Bell for $3,200boo. 
(21, 25, defendant's exhibit "6''' 
at page 14. )* 
The defendant made several 
payments on the purchase price. 
He executed a mortgage on the prop• 
arty in order to secure $2,000.00, 
but the abstract of record does not 
show what was done with this money. 
{21-22, defendant's exh1b1 ts u 8A'' 
at page 12, ,.9" at page 12, and 
* References exeept as otherwise 
indicated are to the pages in the 
abstract of record. 
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"2 to 5" inclusive at page 14.) 
It appears from the abstract 
of record that b.efore- July 30, 
1934, the balance remaining on the 
purchase price was at least #1,250.00. 
On or about that date, the defend--
ant executed and delivered. a promis--
sory note to A. J. Bell as ·part-
payment of the purchase price. 
This note was in the amount of $850.00 
plus interest and reasonable attorn-
ey's fees in the event suit had 
to be brought for collection. 
{22, 25.) 
On or about August 13, 1934, 
A. J. Bell, as well as several, other 
of the defendant's creditors, sign-
ed scale-dovm agreementsin order 
that the defendan.t might be granted 
a,loan to pay some of his obligations. 
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The pertinent portions of A.J~Bell's 
agreement provide as follows: 
"The Federa.l Land Bank 
of Berkley • • • having agreed 
to make a. loan to Parley 
P. Jones on condition that 
the applicant's total obli-
gations shall not exceed 
••• ($4,700.00) when said 
loan is completed; 
"Now, therefore, the un .... 
dersigned creditor of said 
applicant hereby agrees that 
it will accept the sum or 
$150.00 in full satisfaction 
of the existing obligation 
of f400.00 now due it from 
said applicant and will exe-
cute a full and unconditional 
release of said obligation 
upon the payment of the sum 
herein agreed to be aooepted 
••• (Signed, Alfred J. 
Bell).n(24-25, defendant's 
exhibit "ld1.at pages 12-13.) 
The obligations under the 
agreementswere actually scaled 
down to #3,100.00 and the loan 
granted to Mr. Jones was in the 
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amount of $3PQO.OO. (21•22, de-
fendant's exhibit nll" at pages 
13-14.) 
The plaintiff and his father 
testified that on or about June 
15, 1936, the father delivered the 
aforesaid note to the plaintiff 
in consideration of some $300.00 
that plaintiff had at pr·evious 
times advanced to his father. 
The amount due, or to become due, 
on the note was at this time in 
the amount of some $700.00. (16) 
20' 25..,26.) 
Prior to the action being 
brought in the court below, the 
defendant had never told the plain-
tiff nor his father that he believed 
the note to be paid or to be invalid 
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in any way, nor did he ever deli-
ver the note up for cancellation. 
Rather, he made payments on the note 
up until August 12, 1937. (15-17, 
20, 25, defendant's exhibits ''2 to 
5'' inclusive.) 
S U].nviARY OF ARGUMENT 
1. The plaintiff satisfies all 
the requirements for an. holder in 
due course under the Negotiable 
Instruments Law in force in Utah. 
That the note is complete and regu-
lar on its face and that he be-
came the holder of 1 t before 1 t 
was overdue a~re 'lmdisputed. The 
defendant has the burden of show-
ing that the plaintiff took the 
note in bad faith,tthat he aid 
not take 1 t for value, ahd t:hat 
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at the time it was negotiated to 
him he had notice of any infirmity 
in the note or defect in the title 
of his father. The defendant 
has not satisfied these burdens 
or any of them. 
2. Since the plaintiff is 
an holder in due course, under 
the Negotiable Inst-ruments Law, 
none of the possible defenses be~ 
oause of defect in the t1 tle of his 
father are available as against him. 
3. The note is supported 
by suff·icient consideration. The 
defendant admits that at one time 
he owed A. J. Bell, the payee of 
the nota, a debt well in excess 
of the amount of the note (21, 
defendant•s exhibit "6" at page 14) 
10 
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and he fails to show that, prior 
to the executlon and delivery of 
the note, the sum of such indebt• 
edness was ever reduced to less 
than the amount of the note. 
4. Since the scale-down 
agreement says merely that the 
$150.00 would be accepted ''in full 
satisfaction of the existing obli-
gation of $400.00" (defendant's 
exhibit "10" at pages 12-13) and 
so does not 1np, a.I?.Y way reoi te that 
it was meant to include the amount 
due or to become due on th.e note, 
and since the evidence d,oes not show 
that the parties intended it to 
include that amount, such amount 
was~never satisfied under the soale.-
down agreement. 
11 
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5. The note is not repugnant 
to the "Federal Farm Loan Act" as 
it has been construed by the courts 
nor to any other applicable statute. 
Neither is it repugnant to any 
pUblic policy, no fraud or deception 
having been shown. 
STATEMENT OF POINTS 
I. The plaintiff is an hol4er 
in due course because he satisfies 
all the requirements of the Utah 
Negotiab::J_e Instruments Law-. 
II. Being an holder in due 
course, the plaintiff holds:. the· -
note free from any defect of title 
of A. J. Bell, and free from de~ 
fences available to the defend-
ant against A. J. Bell. 
III. At-~the,·time of the·'. 
12 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
execution and delivery of the note 
to the payee, A. J. Bell, a pre-
existent debt of an amount greater 
than the value of the note was 
owing from the defendant to said 
A. J. Bell; thus the note is supw 
ported by sufficient consideration. 
IV. A case of accord and 
satisfaction was not made out by 
the execution of the soale--d.own 
agreement. 
v. The note is not void 
or voidable a.s being repugnant 
to any statute or public policy • 
.ARGUME~lT 
POINT I 
THE PLAINTIFF IS Al'l HOLDER 
Il~ DUE COURSE BECAUSE HE SATISFIES 
.ALL THE REQUIRE14ENTS OF TI-IE ·UTAH 
13 
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NEGOTIABLE INSTRUMENTS LAW. 
"Every holder is deemed 
prima facie to be a holder 
in due course; ••• "(Utah 
Code Ann. 1953, See. 44-1-60J 
"A holder 1n due course 
is a holder who has taken 
the instrument under the 
following conditions: 
1. That it is com-
plete and regular upon 
its face; 
2. That he became 
the holder of it before 
it was overdue, and with• 
out notice the~t 1 t had 
been previously dishon-
ored, if such was the 
fact; 
3. That he took it 
int goo-d faith and for 
value; 
4. That at the time 
it was negotiated to him 
he had no notice of any 
1nfirm1 ty in the .instru-
ment or defect in the 
title of the ~erson ne-
gotiating it. (Utah Code 
Ann. 1953, Sec. 44-1-53.) 
That the plaintiff satisfies 
requirements "1" and ''2" above is 
14 
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undisputed. Furthermore, he satis-
fies "3'' and "4'! 
A. He took the note in good 
faith and for value. 
In 1892, seven years before 
the enactment of the Negotiable 
Instruments Law in Utah, (Laws of 
Utah 1899, Ch. 83) the Utah Supreme 
Court, holding in favor of the 
indorsee of a note suing to reoov ... 
er the balance due thereon, stated 
the proposition th.at when a per-
son procures a promissory note 
before 1 t is overd.ue, his posses-
sion raises a prima facie presump~ 
tion that he holds it lawfully 
and in good faith. The court 
further held that the holder need 
not show that he gave value for 
15 
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the note until and unless the de-
fendant first proves, under pro-
per pleadings, that it was procured. 
by the holder for an "illegal 
consideration, or that it was a 
fraudulent tra.nsaotion in 1 ts 
inception, or that it came wrong-
fully into his possession." 
Voorhees v. Fisher, 9 Utah 
303, 34 Pao. 64 (1892); aooord, 
Karren v. Bair, 63 Utah 344, 
225 Pac. 1094 (1924) (reaffirming 
the rule under the Negotiable In-
struments Law; the substantia.lly 
identical provisions to those 
existent in 1924 now appear in 
Utah Code Ann. 1953, Sees. 44-
1-1, et seq.) 
The evidence does not in any 
16 
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way disclose that the plaintiff 
took the note other than in good. 
faith, and so the prima fa.cie pre ... 
sumption is not rebutted. 
The plaintiff also took the 
note for value. It is well set--· 
tled in Utah that the indorsee of 
a promissory note who receives 
it in payment or discharge of a 
pre-existing debt, without any 
further consideration is an hol-
der for value. 
Felt v. Bush, 41 Utah 492, 
126 Pac. 686 (1911). 
Helper State Bank v. Jackson, 
48 Utah 430, 160 Pao. 287 (1916). 
That approximately $300.00 
is an adequate amount of consid-
eration for a note worth some 
17 
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#700.00 cannot admit of question. 
E. g., A.L.I. Restatement, 
Contracts, Seo. 81 (1933). 
The de:f'endant h.as the burden 
of proving la.ck of consideration 
where such a contention is maintained 
by him. 
Me Cornick v. Swem, 36 Utah 6, 
102 Pac. 626 (1909). 
Cole Banking Co. v. Sinclair, 
34 Utah 454, 98 Pac. 411 (1908). 
The defendant has not ful~ 
filled this burden; thus, the 
approximately $300.00 (16-20, 
25~26) that had at various previous 
times been advanced to his father, 
the pe..yee of the note, by the 
plaintiff, indorsee, is clearly 
sufficient value to support th.a 
negotiation. 
18 
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B. At the time the note was 
negotiated to the plaintiff he 
had no notice of any infirmi·ty 
therein nor of any defect in the 
title of A. J. Bell. 
In an action to recover on a 
promissory note, where the plain~ 
tiff purchased said. note, before 
maturity, from the payee, the de-
fence alleged was failure of consid-
eration. The Utah Supreme Court, 
in construing Comp. Laws of Utah 
1907, Sees. 1576, l'o07, 1609, and 
1611 (which are sUbstantially 
identical to Utah Code Ann. 1953, 
Sees. 41-1-25,56, 58, and 60) held 
that a failure of consideration 
as between the original parties 
is not the sort of thing which 
19 
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requires the indorsee to show 
himself to be an holder in due 
course. It was held that th.e bur-
den of showing notice of failure 
of consideration as well as the 
actual failure of the considera-
tion is upon the maker defendant. 
Thus, even if the failure of consid-
eration can be shown, the burden 
of proving notice thereof remains 
with the defendant maker. Cole 
Banking Co. v. Sinola.ir, 34 Utah 
454, 98 Pac. 411 (1908). 
Similar reasoning applies to 
notice of defect resulting because 
of pub-llc policy and because tbe~ 
note was paid. 
'National Bank of the Republic v. 
Price, 65 Utah 57, 234 Pao. 231 
(1923). 
20 
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Moran v. Bromley, 112 A. c. 
{Cal.) 600, 246 P 2d 1001 (1952). 
The defendant totally fails 
to show that the plaintiff had 
notice of any sort of a defect 
at the time the note was negotiated 
to him. 
The conclusion, then, must be 
that the plaintiff is an holder 
in due course. 
POINT II 
BEI~JG .LU-1 HO~DER IN DUE COURSE, 
THE PLAINTIFF HOLDS THE NOTE FREE 
FROM ANY DEFECT OF TITLE OF A.J. 
BELL, AND FREE FROM DEFENCES AVAIL .. 
ABLE TO THE DEFENDANT AGAINST A. 
J. BELL. 
21 
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"A holder in due course 
hold.s the instrument free 
from any defect of title 
of prior parties, and free 
from defences available to 
prior parties among them 
selves, and may enforce 
payment of the instrument 
for the full amount thereof 
against all parties liable 
thereon." (Utah Code Ann. 
1953' 44-1-58.) 
Under this section, a note 
given for a stock-stibscription.was 
held void as between the or1g.1nal 
parties because of a violation 
of the "Blue Sky Law. 11 The court 
allowed the indorsee thereof to 
collect an it and held that as to 
him the note was completely valid. 
National Bank of the RepUblic v. 
Price, 65 Utah 57, 234 Pao. 231 
(1923). 
It follows, that the plaintiff, 
22 
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being an holder in due course, is 
free from any defenses the defendant 
may have against A. J. Bell. 
It should be noted in passing 
that Utah Code Ann. 195~, Sec. 
44-1-55- is.: not applic-able tod ~he 
case at hand. That section sta.tes: 
·, ;_ - , -
"Where the transferee re-
ceives notice of any infirmity 
in the instrument or defect 
in the title of the person 
negotiating the same before 
he has paid the full amount 
agreed to be paid therefor, 
he will be deemed a holder 
in due course only to the 
extent of the amount there-
tofore paid by him." 
Clearly, no more than the 
approximately #3.00.00 advanced 
at various times was shown to ever 
have been agreed to be paid. for 
the note. 
23 
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POINT III 
AT THE TI~ OF THE EXEC Dr ION 
AND DELIVERY OF THE NOTE TO THE 
DEBT IN AN AMOUNT GREATER THAN 
THE VALUE OF THE NOTE WAS OvliNG 
FROM THE DEFENDANT TO SAID A. J. 
BELL; THUS THE NOTE IS SUPPORTED 
BY SUFFICIENT CONSIDERATION. 
It is well settled that proof 
of payment is the burden of the 
party alleging it and that such 
proof must be clear. 
Soott v. Austin, 47 Utah 248, 
152 Pac. 1178 (1915). 
Silva v. Holme (Cal. App.) 
241 p 2d 21 (1952). 
The defendant admits that at 
one time he owed A. J. Bell, the 
24 
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payee of the note, a debt well in 
excess of the amount of the note. 
(21, Defendant: a exhibit "6'' at 
page 14.) The defendant fails to 
show that, prior to the execution 
and de~ivery of the note, the sum 
of such indebtedness was ever re-
duced to an amount less than 
$1,250.00. Although he exhibits· .. · 
many forms of documents in evidence, 
he dOes not exhib1 t one thing which 
would tend to short that all or any 
of the $2,000.00 borrowed by means 
of a mortgage on the property was 
ever paid to A. J. Bell. 
Since the d.efendant fails to 
satis.f'y his burden of proving pay-
ment, the conclusion must be th.a.t 
the debt was never reduced to an 
amount less than the value of the 
25 
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note and so the note is supported 
by sufficient consideration. 
POINT IV 
A CASE OF ACCORD AND SATIS-
FACTION WAS NOT MADE our BY THE 
EXECUTION OF THE SCALE-DOWN AGREE-
MENT. 
In a recent Tennessee case, 
(Inland Equipment Co. v. Tennessee 
Foundry & Machine Co, L'ifennJ 241 
S. W. 2d 564 Ll95!Z ) where the only 
evidence of whether certain money 
was paid to the satisfaction of a 
contract was the contrary testimony 
of- the parties to the action, it 
was held that the evidence on the 
point was in a state of equilibrium 
and that the defendant failed in 
his affirmative defense of accord 
26 
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and satisfaction. 
This is analogous to th.e. 
situation in the case at trial. 
Since the scale-down agree-
ment says merely that the $150.00 
would be accepted nin full satis-
faction of the existing obligation 
of $40o.oo,n and so does not in 
any way ir.Cieate that 1 t was meant 
to include the amount due or to 
become due on the note, and since 
the evidence does not show that 
the parties intended it to include 
that amount, such amount was never 
satisfied under the scale-down 
agreement. The fact that the note 
was executed and delivered only a 
short time prior to the execution 
of the scale-d.own agreement and 
that no mention is made in the 
27 
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scale-down agreement of said note 
or the amount due or to become 4ue 
thereunder tends to show that the 
intention was clearly not to in-
clude that amount. The fact that 
the defendant never told the plain-
tiff or his father that he considered 
the note paid, bu~ rather, made 
payments on it after the scale-
down agreement was executed streng-
thens this argument. 
The conclusion must be that 
the execution of the scale-down 
agreement did not make out a case 
of accord in satisfaction of the 
note. 
POINT V 
THE NOTE IS NOT VOID OR 
VOIDABLE AS BEING REPUGNANT TO 
ANY STATUTE OR PUBLIC POLICY. 
28 
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The loan by the Federal Land 
Bank in the case at trial was 
apparently granted under the "Fed~ 
eral Farm Loan Act", 48 Stat. 48 
(1933), 12 u. s. c. Seoa. 1016 et 
seq. (1946 ad.) and Sup·p. Sec-
tion 1016 (d) of that Act reads: 
''No loan shall be made 
under this section unless the 
holder of any prior mortgage 
or instrument of indebted~ 
ness secured by such farm 
property arranges to the 
sat~. s:raetion of the Lt?Jnd 
Bank Commissioner to limit 
his right to proceed against 
the farmer and such ~arm prop-
arty for default in payment 
of the principal." 
In a fairly recent, well 
reasoned case, a suit for spea1-
fie performance was brought to 
compel a debtor to execute a se-
curity deed inasmuch as the debtor 
29 
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was at the time of the suit .in-
solvent and had failed to execute 
a note as per a prior agreement. 
Said agreement was consummated 
near the time when a loan was 
granted to defendant under the 
"Federal Farm Loan Act." The 
Supreme Court of Georgia,-affirm-
ing judgment for the plaintiff, 
held that under the dominate pur-
pose and intention of the act, it 
is not necessarily true that all 
prior indebtedness shall be satis-
fied and extinguished before the 
loan is granted. 
Waters v. Tillman, 194 Ga. 
552, 22 S.E. 2d 173 '(1942). 
The case of Haroldsen v. 
Yeates, 104 Utah 398, 140 F 2d 
30 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
350 (1943), in which notes exe-
cuted subsequent to the execution 
of a scale-down agreainent were 
held void. as being violative of 
public policy, is clearly not 
controlling in the case at hand. 
There, the evidence was clear 
that the parties had intended 
that .the.: scale-down agreement 
was meant to includ.e an entire 
mortgage indebtedness. This 
fact, in itself, clearly dis-
tinguishes the cases. 
Moreover, the Haroldsen 
case is not even concerned with 
the same act as the case no.w at 
trial. In the former case, the 
loan was obtained under the 
"Home Owner's Loan Act", 48~stat. 
128 (1933), 12 U. s. c. Sees. 1461 
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et seq. ( 1946 ad. ) a.nd SuP.P. 
Although the two Acts have ob-
jects which are somewhat similar, 
they are distinct. 
O'Neil v. Johnson, 29 Fed. 
Supp. 307 (Cal. N.D.) (1939). 
Federal Land Bank of St. Paul 
v. Koslofsky, 67 N.D. 322, 271 N.W. 
907 (1937). 
The "Home Owner's Loan Act" 
contains much more detailed state-
ments of its objects and provides 
more arbitrary limits and res-
trictions than does the "Federal 
Farm Loan Act." For example, the 
former Act contains an arbitrary 
limit as to the amount of carry-
over indebtedness which may be 
accomplished by agreement. The 
latter act does not contain such 
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provision. The court, in the case 
od Knox v. Geisler, 192 Okla. 543, 
138 P 2d 811, 147 A. L. R. 740 
(1943), held, after a discussion 
of the two Acts, and in reference 
to the fact that although a loan had 
been gra.nted under the "Federal Farm 
Loan Act," the original debtor and 
creditor agreed that the balance of 
the original debt should continue 
~ 
.... 
to exist 1n the form of a note: 
". • • we are unable to say 
that the la.vl would -prohibit an 
·- agreement openly entered into by 
the Pa~rties." 
· It should be noted in passing 
_that Chief Justice Wolfe and Mr. 
Justice Wade dissented in the Harold-
sen case, stating that they did not 
believe that the evidence showed the 
intent of the parties to be that the 
plaintiff would agree to a settlement 
of his full claim, thus implying that 
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even under the more strict 
"Home Owner's Loan Act" they 
did not believe that the creditor 
necessarily had to contract a-
way all the indebtedness due him. 
In a recent Oklahoma case, 
the defendant gave a promissory 
note for #3,000.00 as part payment 
on the purchase price of a tract 
of land. After the note had become 
due, the defendant received from 
the Federal Land Bank a loan of 
$2,100.00 which he paid the plain-
tiff. Shortly thereafter, the 
defendant executed and delivered 
to the plaintiff a note which 
renresented the difference be-
.Ai 
tween the amount due under the 
original $3,000.00 note and the 
$2, 100.00 paid. 
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In the suit to recover 
on this note representing the 
difference between the two 
amounts, judgment was granted 
for the plaintiff and affirmed 
on appeal on the ground that 
suoh an agreement is not con-
trary to the words nor to the 
spirit of the uF'ederal Farm 
Loan Act." The opinion states 
that the cases which do hold 
that such an agreement does 
violate the act or public 
policy are cases in which 
the original creditor actively 
represented to the government 
~ending ageney· that he was in 
fact cancelling his entire debt; 
thus inducing the agency to make 
the loan. 
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Knox v. Geisler, 192 Okla. 
543, 138 P 2d 811, 147 A. L. R. 
740 (1943). 
Sea Local Federal 5avings 
& Loan of Oklahoma City v. Harris, 
188 Okla. 214, 107 P·2d 1012 (1940) 
and 
McAllister v. Drapeau, 14 
Cal. 2d 102, 92 P 2d 911, 125 
A. L. R. 800 (1939). 
The Knox opinion states, 
(p. 813): 
"It is generally a questio-n 
of faot in each case, (1) whether 
or not the original debtor and 
creditor agreed to a cancellation 
of the entire debt; (2) if so, 
whether such agreement was con-
trary to the actual or implied 
representations made to the 
lending agency, and (3) whether 
the agreement, though known to 
all parties is in violation of 
law, either statutes or valid 
regulations having the effect 
of law ... 
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I believe these three 
questions deserve negative 
answers in the case before the 
court. 
The defend.ant and A. J. Bell 
did not, at the time of the scale-
down agreement, agree to, or intend 
to agree to, a cancellation of the 
entire debt. Only $400.00 was men-
tioned in the scale-down agreement. 
Since the note was executed so near 
to the time of the soale-down agree-
ment it could not have been mere 
oversight that the parties did. not 
include the amount of the note in 
the agreement. The fact that the 
defendant made payments on the note 
for some three years and that he 
apparently never told A. J. Bell 
or the plaintiff that he considered 
the note paid indicates that he must 
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have considered the note a valid, 
obligation unaffected by the 
scale-down agreement. 
No representation was made 
to the Federal Land ~ank that the 
scale-down agreement included the 
total indebtedness. No fraud or 
deo_eption is shown. The scale-
down agreement recited merely 
that the plaintiff would "acc-ept 
the sum of $150.00 in full satis-
faction of the existing obligation 
of' $400.00 now duen him. It did 
not indicate that the $400.00 
spoken of was the only obJl:igation 
then due. Therefore, the plaintiff 
should not be estopped from recovering 
on the note. 
It should be noted in this 
connection that the scale-down 
38 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
agreement provided that the 
defendant's total obligations 
s~ould not exceed $4,700.00, 
whereas the obligations were ac-
tually scaled-down to #3,100.00. 
Thus, it appears that there was 
lee-way for the parties to scale-
down the amount of the note in 
question if they had so desired. 
In. answer to the third ques-
tion presented by the Knox case, 
supra, I believe I have already 
demonstrated that the note is not 
invalid as being in violation of 
law or public policy. 
CONCLUSION 
I have shown that the plain-
tiff is an holder in due course 
and thus holds the note in question 
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free of any defences the ~efendant 
might assert against A. J. Bell. 
I have shown, in the alternative, 
that even if the plaintiff is 
not an holder in due course, the 
defendant co~d not, in faot, 
assert any defenses against said 
A. J. Bell. Therefore, the judg-
ment below should be affir.med. 
Respectfully submitted, 
H~~VEY C. SWEITZER, 
Attorney for the 
Plaintiff-Respondent. 
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